UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JACQUELI NE BOTTEGA,
Pl aintiff,

v. : CA 04- 323M

W LLI AM B. HALSTEAD, EDGAR
YACHT MANAGEMENT, | NC., and
LOLA MARI NE LTD.,

Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

Before the court is Defendants Lola Marine Ltd. and WIIiam
B. Halstead’s Motion to Dismss (Docunment (“Doc.”) #22) (“Modtion
to Dismss” or “Mdtion”). The Mdtion has been referred to ne for
prelimnary review, findings, and recomrended di sposition
pursuant to 28 U.S.C. 8 636(b)(1)(B) and D.RI. Local R 32(a).
For the reasons stated herein, | recommend that the Mdtion to
Di smiss be denied as to Lola Marine Ltd., but granted as to
Wl liam B. Hal stead.

Overvi ew

This is an action brought pursuant to the Jones Act,! 46
US C App. 8 688, and the court’s admiralty and maritinme
jurisdiction, see 28 U S.C. § 1333. Plaintiff Jacqueline Bottega
(“Plaintiff”) was injured on August 18, 2001, while enployed as a
menber of the crew of the S/V LOLA. See Anended Conplaint Y 19,
23. At the tine the vessel was in navigable waters in the state
of Maine. See 28 U . S.C. 1746 Declaration of Jacqueline Bottega

! “The Jones Act provides that any seaman who shall suffer
personal injury in the course of enploynment nmay maintain an action for
damages at law .... The statute has been interpreted to require that
a Jones Act defendant be the enployer of the seaman.” MAl eer v.
Smith, 818 F. Supp. 486, 492 (D.R . 1993)(internal quotation marks and
citations omitted)(alteration in original).




in Opposition to Defendants’ Mdtion to Dism ss (Docunment #29)
(“Bottega 12/15/04 Decl.”) § 4. She nmakes clains for negligence,
unseawor t hi ness, and mai ntenance and cure. See Anended Conpl ant
11 25, 30, 35.

The vessel was owned by Lola Marine Ltd. (“Lola Marine”).?
See id. § 17. The identity of Plaintiff’s enployer on the date
she was injured is a matter of dispute and nore than a little
confusion. Plaintiff alleged in her Anrended Conpl aint that al
three Defendants, WIlliamB. Hal stead (“Hal stead”), Lola Marine,
and Edgar Yacht Managenent, enployed her on August 18, 2001. See
id. 7 20-22. In October of 2004, after the statute of
l[imtations had run, Hal stead and Lola Marine filed a notion
whi ch stated that from August 10, 2001, to August 20, 2001, the
vessel was under a dem se or bareboat® charter to J.W Kaenpfer
(“Kaenpfer”) of London, England, and that Plaintiff was in the

2“1t has has been settled law in this country since The GCsceol a,
189 U. S. 158, 23 S.Ct. 483, 47 L.Ed. 760, decided in 1903, that an
owner of a shipis liable to indemify seanen in his enploy for
injuries caused by the unseaworthi ness of the vessel or its

appurtenant appliances and equi prnent.” Vitozi v. Bal boa Shipping Co.
163 F.2d 286, 289 (1° Cir. 1947). “A plaintiff normally can bring an
unseawort hi ness claimonly agai nst the owner of a vessel.” Cerqueira

v. Cerqueira, 828 F.2d 863, 865 (1° Cir. 1987).

8 Under a bareboat or demise charter the owner conpletely and
excl usi vely relinqui shes possession, command, and navigation to the
charterer. See Brophy v. Lavigne, 801 F.2d 521, 523 (1° Cir. 1986);
see also McAleer v. Snmith, 57 F.3d 109, 112-113 (1*' Cir. 1995);

St ephenson v. Star-Kist Caribe, Inc., 598 F.2d 676, 679 (1° Cir.

1979). *“It has long been recognized in the law of adnmiralty that for
many, if not nost, purposes the bareboat charterer is to be treated as
t he owner, generally called owner pro hac vice.” Reed v. Steanship

Yaka, 373 U. S. 410, 412, 83 S. Ct. 1349, 1352, 10 L.Ed.2d 448 (1963)
(footnote omtted); see also Forrester v. Ocean Marine Indem Co., 11
F.3d 1213, 1215 (5" Cir. 1993)(“In a dem se charter, the vessel owner
transfers full possession and control to the charterer, who in turn
furni shes the crew and nai ntenance for the vessel (thus the term
‘bareboat’). Consequently, the bareboat charterer as a demni se
charterer is the owner pro hac vice of the vessel for the duration of
the contract. The demise charterer is therefore responsible in
personam for the negligence of the crew and the unseaworthi ness of the
vessel .”).




enpl oy of Kaenpfer and not Hal stead or Lola Marine on August 18,
2001, the date she was injured. See Mdtion for Leave to File a
Menor andum of Law, Exceedi ng 20 Pages, in Support of Defendants
Lola Marine, Ltd. and WIlliamB. Halstead’s Mbtion to Dism ss
(Doc. #20) (“Motion for Leave”) at 2. Prior to receiving this
motion, Plaintiff’s counsel had not received any communi cati on
fromLola Marine, its insurance carrier, or its attorney
regardi ng the exi stence of a bareboat charter agreenent. See 28
U S.C. 1746 Declaration of Paul B. Edel man* (“Edel man Decl.”) 1
4.

By the instant Mdtion, Lola Marine and Hal stead seek
di sm ssal pursuant to Fed. R Gv. P. 12(b)(1) for |ack of
subject matter jurisdiction. Alternatively, they nove for
di sm ssal under Rule 12(b)(6) for failure to state a clai mupon
which relief can be granted. The basis for dismssal is the sane
under either rule. They contend that on the date Plaintiff was
injured the vessel was under bareboat charter to Kaenpfer and
t hat Kaenpfer had hired the captain and crew, including
Plaintiff, for the duration of the charter. See Menorandum of
Law i n Support of Defendants’ Motion to Dismss (“Defendants’
Mem ”) at 3. Therefore, according to Hal stead and Lol a Mari ne,
Plaintiff’s enployer on that date was Kaenpfer, see id. at 6, and
the clai ns agai nst them should be dism ssed, see id. at 1.

Plaintiff does not concede that the vessel was under
bar eboat charter on August 18, 2001. See Menorandum of Law in
Qpposition to Defendant’s [sic] Mdtion to Dismss (“Plaintiff’s
Mem ”) at 4-8. However, Plaintiff also argues that even if the
vessel were under such charter Lola Marine should be estopped

“ The 28 U.S.C. 1746 Declaration of Paul B. Edel man (" Edel man
Decl.”) is Attachnent (“Att.”) 2 to the Menorandum of Law in
Opposition to the Motion to Disnmiss Plaintiff’'s Amended Conpl ai nt
(Doc. #43) (“Plaintiff’s Second Mem ”).
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fromdenying that it was Plaintiff’s enployer on that date. See
Menor andum of Law in Qpposition to the Motion to Dism ss
Plaintiff’s Anended Conpl aint (Doc. #43) (“Plaintiff’s Second
Mem ”) at 4-8.

Because | find that a trier of fact could conclude that Lola
Marine is estopped fromdenying that it was Plaintiff’s enpl oyer
on the date she was injured, |I recommend that the Mtion be
denied as to Lola Marine. Since Plaintiff has agreed to
di scontinue all clains against Hal stead, | recomend that the
Motion be granted as to him See Tape of 2/22/05 hearing; see
also Plaintiff’s Mem at 10° (“the plaintiff agrees to
di scontinue all clains against defendant;, Hal stead
i ndi vidually”).

Facts and Travel

In February 2001, Plaintiff was hired as a stewardess by
Robert Edgar (“Captain Edgar”), the captain of the S/V LOLA. See
Bottega 12/15/04 Decl. 1 1. During the tine she was enpl oyed as
a nmenber of the crew, Plaintiff was paid by Defendant Edgar Yacht
Managenent. See id. T 3. Paynment was nade by direct deposits
into Plaintiff’s checking account with a New York bank. See id.;
id., Exhibit (“Ex.”) A (credit advices reflecting two paynents of
$2,500. 00 and one of $3,000.00 by Edgar Yacht Managenent to
Plaintiff). Plaintiff never received a W2 formor 1099 form
fromany entity with regard to the wages she was paid during her
enpl oynent on the S/V LOLA. See 28 U. S.C. 1746 Further
Decl arati on of Jacqueline Bottega in Qpposition to Defendants’
Motion to Dismiss (“Bottega 3/9/05 Decl.”) 1 2.

In July 2001, Lola Marine chartered the vessel to Kaenpfer

> Plaintiff's Menorandum of Law in Opposition to Defendant’s
[sic] Motion to Dismiss (“Plaintiff’s Mem”) is not paginated. The
court has assigned page nunbers. Page 1 is the first page after the
Tabl e of Authorities.



for the period August 10-20, 2001. See 28 U.S. C. 81746
Declaration of WlliamB. Halstead in Support of Defendants’
Motion to Dismiss (Doc. #23) (“Hal stead Decl.”), Ex. A (Yacht
Charter Agreement). The Yacht Charter Agreenent stated that
during the period of the charter the captain and crew of the
vessel were enpl oyees of Kaenpfer and not Lola Marine. See id. 1
11. Kaenpfer also executed a Yacht Enpl oynent Agreenent whereby
he agreed to hire Captain Edgar for the charter period. See

Hal stead Decl., Ex. B (Yacht Enpl oynent Agreenent) § 1. The
Yacht Enpl oynent Agreenent additionally referenced the hiring of
two additional crew nenbers, but only Captain Edgar’s nane was
witten in the space provided for identifying the crew See id.
1 2. The lines for identifying the “Chef” and “Mate/ Stew were
left blank. See id. Although Plaintiff w tnessed Captain
Edgar’ s signature on the Yacht Enpl oynent Agreenent, see id., she
states that she did not read it and did not know its contents,
see Bottega 12/15/04 Decl. { 5.

According to Plaintiff, after she was injured on August 18,
2001, Captain Edgar told her that Lola Marine’s insurance
carrier, Atlantic Miutual Insurance Conpany (“Atlantic Mitual”),
woul d be responsi bl e for maki ng paynents for her mai ntenance and
cure. See Bottega 3/9/05 Decl. § 3. In apparent confirmation of
this statenent, shortly thereafter Atlantic Mitual began maki ng
paynents to Plaintiff for her maintenance and cure. See Bottega
12/15/04 Decl. § 4; id., Ex. B at 2 (reflecting naintenance
paynent of $1,075.00 by Atlantic Mutual on 9/25/01). Atlantic
Mut ual continued to nmake paynents to Plaintiff, or for her
benefit, until February of 2005. See id., Ex. B at 2; Bottega
3/9/05 Decl. § 5. These paynments total approximtely $40, 000. 00.
See 28 U.S.C. 81746 Statenment of Mark Sm eya (“Sm eya 3/30/05
Statenent”) § 8.

Lol a Marine maintains that the paynents by its insurer,



Atlantic Mutual, were m stakenly nade. See Reply Menorandum of
Law of Defendants WIIliam B. Hal stead and Lol a Marine, Ltd.
(Docunent #34) (“Defendants’ Reply”) at 6-7; id., Ex. A (28

U S.C. 81746 Statenent of Mark Sm eya (“Sm eya 1/20/05
Statenent”)) 7 6-7, 9. According to Lola Marine, Atlantic

Mut ual was unaware until the |late summer of 2004 of the bareboat
charter to Kaenpfer and erroneously believed up until that tine
that Plaintiff was enployed by Hal stead. See Defendant Lol a
Marine Ltd.’s Brief in Response to the Questions Stated in the
Court’s Scheduling and Briefing Order, Dated April 20, 2005
(Docket No. 46) (Doc. #49) (“Lola Marine's Response Brief”) at 2.

Further confusing matters, up until at least July 9, 2004,
Atlantic Mutual (or its agents) identified Atlantic Miutual’s
insured as Hal stead (not Lola Marine) in comrunications to
Plaintiff, her attorneys, and other entities. See Plaintiff’s
Second Mem, Attachnment (“Att.”) 3 (Fax from Sm eya to Krasin of
7/1/03); id., Att. 8 (Letter from Smeya to Varughese of
5/24/04); id., Att. 9 (Letter from N xon to Edel man of 7/9/04);
see also Bottega 12/ 15/04 Decl., Ex. B (six docunents). However
the naned insured on the policy of marine insurance pursuant to
whi ch Atlantic Miutual made paynents to Plaintiff was not Hal stead
but Lola Marine. See 28 U. S.C. 81746 Statenent of Frederick A
Lovejoy (“Lovejoy 1/21/05 Statenent”) { 4.

According to Lola Marine and Hal stead, Plaintiff was never
enpl oyed by either of them See Defendants’ Mem at 3 (citing
Hal stead Decl. § 12). They contend that Edgar Yacht Managenent
hired and paid the crew. See id. However, Edgar Yacht
Managenent clains that Plaintiff was enployed by Lola Marine, see
Answer and Cross-C aimof Edgar Yacht Managenent, Inc. (Doc.
#17), at 7 (“At all tinmes material hereto, plaintiff, Jacqueline
Bottega, was in the enploy of Lola [Marine] as a nenber of the
crew of the vessel LOLA ...."), and denies that it was



Plaintiff’s enployer for purposes of recovery under the Jones
Act, see id.

On May 23, 2003, an attorney representing Plaintiff,
Lawrence P. Krasin (“Attorney Krasin”) of Edel man, Krasin & Jaye,
P.L.L.C. (“Edelman, Krasin & Jaye”), sent a letter to Atlantic
Mutual regarding Plaintiff’s claim See Edelnman Decl. T 1
Plaintiff’s Second Mem, Att. 3 (Fax from Sm eya to Krasin of
7/1/03). The clains examner handling Plaintiff’s claim Mark
Smeya (“M. Smeya”), responded to the letter in a fax dated
July 1, 2003. Central to the court’s finding regardi ng estoppel
and determ nation of the instant Mdtion relative to Lola Mrine,
M. Smieya s fax stated in part:

Ms. Bottega was a Jones Act Seaman at the tinme of her

enpl oyment with our insured. Ms. Bottega’'s claim is
bei ng handl ed under our insured’ s yacht policy.

We have nmade mai nt enance paynents to Ms. Bottega and have
paid her nedical bills regarding her shoulder injury.

Ms]. Bottega will be reaching maxi num nedical cure
shortly at which tine our obligation to her under the
Jones Act will cease.

Plaintiff’s Second Mem, Att. 3 (bold added).

At sonme point thereafter Atlantic Miutual closed Plaintiff’s
case, but agreed to reopen it on January 23, 2004, at the request
of Attorney Justin Varughese (“Attorney Varughese”) of Edel man
Krasin & Jaye. See Plaintiff’s Second Mem, Att. 4 (Letter from
Varughese to Sm eya of 1/23/04) at 1. Attorney Varughese sent a
letter to M. Smeya, confirmng the agreenent to reopen the
claimand requesting that M. Sm eya provide information
regardi ng the insurance policy, including the effective dates and
nature of the coverage under such agreenment. See Plaintiff’s
Second Mem, Att. 4 at 2.

On May 24, 2004, M. Smieya sent a letter to Attorney
Var ughese, advising that Constitution State Services had been



hired by Atlantic Miutual to handle Atlantic Miutual’s marine
division clains, including Plaintiff’s claim Plaintiff’s Second
Mem , Att. 8 (Letter from Sm eya to Varughese of 5/24/04). The
letter noted that Atlantic Mutual had not yet received a demand
letter fromPlaintiff’s counsel, although one had previously been
requested. See id. M. Smeya advised that the demand letter
“shoul d al so include proof of the theory of negligence being

al | eged agai nst our insured and any docunentation to back up M.
Bottega’'s denmand.” 1d. M. Smeya further stated that “we wll
hold our file in abeyance awaiting your demand letter.” 1d.

Plaintiff filed her Conplaint on July 28, 2004, nam ng
Hal st ead, Edgar Yacht Managenent, and Lol a Marine as Defendants.
See Conplaint (Doc. #1); see also Docket. Plaintiff alleged that
she was an enpl oyee of Hal stead and Edgar Yacht Managenent on
August 18, 2001. See Conplaint |7 20-21. On August 4, 2004,
Attorney Edel man sent a courtesy copy of the Conplaint to the
VWalters N xon Group, Inc. (“Walters Nixon”), which had taken over
the handling of Plaintiff’'s claimfrom Constitution State
Services. See Plaintiff’'s Second Mem, Att. 20 (Letter from
Edel man to Ni xon of 8/4/04); id., Att. 9 (Letter from N xon to
Edel man of 7/9/04).

On August 16, 2004, two days before the statute of
[imtations expired, see McKinney v. Waterman S.S. Corp., 925
F.2d 1, 2 n.2 (1t Cr. 1991)(noting three-year statute of
limtations for Jones Act and general maritine |aw clains),

Atlantic Mutual |earned of the bareboat charter to Kaenpfer and
that Plaintiff was allegedly in the enploy of Kaenpfer from
August 10 to August 20, 2001,° see Smi eya 1/20/05 Statenent Y 6-

® M Smieya states that Atlantic Mutual did not learn of the
bareboat charter “until August 2004,” Smi eya 1/20/05 Statenent { 6,
and “[t] hat upon learning the fact that Jacqueline Bottega was in the
enpl oy of charterer J.W Kaenp[f]er from August 10 to August 20, 2001,
Ms. Christine E. Butler of Marsh advised me via e-mail on August 16,
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7. Atlantic Miutual did not notify Plaintiff or her counsel of
this information, see Tape of 2/22/05 hearing, and Plaintiff’s
counsel did not learn of it until on or about Cctober 14, 2004,
when they received a copy of the Motion for Leave (Doc. #20), see
Edel man Decl. 9§ 4; see also Motion for Leave at 2 (stating such

i nformation).

On August 17, 2004, the day prior to expiration of the
statute of limtations, Hal stead’s and Lola Marine’ s attorney,
Frederick A. Lovejoy (“Attorney Lovejoy”), requested from
Plaintiff’s attorneys a pro forma thirty day extension of tine
wi thin which to answer, nove, or otherw se respond to Plaintiff’s
Conplaint. See 28 U.S.C. 81746 Statenent of Frederick A. Lovejoy
(“Lovejoy 3/30/05 Statenent”) 1 5. At the tine Attorney Lovejoy
made this request, he was unaware that Plaintiff’s counsel had
filed an Anended Conpl ai nt on August 17, 2004, thus extending the
time Defendants had to answer. See id. I 6. A stipulation was
subsequently filed which all owed Defendants Hal stead and Lol a
Marine an additional thirty days, up to and includi ng Septenber
16, 2004, to respond to the Conplaint. See Stipulation for
Extension of Tinme within which to Respond to the Conpl ai nt (Doc.
#9) .

On Septenber 15, 2004, Attorney Lovejoy sought an additional
extension of tinme to and including Cctober 5, 2004, in which
Def endants Hal stead and Lola Marine could answer, nove, or
ot herwi se respond to Plaintiff’s Conplaint. See Lovejoy 3/30/05
Statenent § 8; Defendants WIIliam B. Hal stead and Lol a Mari ne,
Ltd.’s Motion on Consent for an Extension of Tine to and
I ncl uding Cctober 5, 2004;,, in which to Answer, Move or

2004, that she was notifying Royal & Sun Alliance |Insurance Conpany,
the charterer’s protection and i ndemity underwiter of Ms. Bottega's
claim” id. 1 7. M. Smeya does not further identify “Marsh” in
either this, see id., or his subsequent statenent, see 28 U.S.C. 81746
Statement of Mark Smieya (“Smieya 3/30/05 Statenment”) 9§ 4.

9



O herwi se Respond to the Plaintiff’s Conplaint (Doc. #14).
Thereafter, on Cctober 4, 2004, Attorney Lovejoy requested
anot her extension of tinme to and including Cctober 19, 2004. See
Def endants Wl liam B. Hal stead and Lola Marine, Ltd.’s Mtion on
Consent for a Second Extension of Time from Cctober 5, 2004;,, to
and including Cctober 19, 2004;,, in which to Answer, Move or
O herwi se Respond to the Plaintiff’s Conplaint (Doc. #18).°

In a declaration filed in connection with the instant
Motion, Attorney Lovejoy does not indicate exactly when he
| earned that the S/V LOLA was under bareboat charter on August
18, 2001. See Lovejoy 3/30/05 Statenment |9 9-11. He states that
he was assigned the nmatter on August 17, 2004, see id.; that he
received the file from Constitution State Services on August 19,
2004, see id.; that after receiving the second extension (up to
and including Cctober 5, 2004), see id. ¥ 8, he “conducted an
investigation into the allegation that the S/V LOLA was on a J. W
Kaenpf er bareboat charter on August 18, 2001,” id. ¥ 9; and that
he obtai ned a copy of the bareboat charter and the Yacht
Enpl oynment Agreenent on Septenber 30, 2004, see id. 7 11. How
Attorney Lovejoy |learned of this “allegation” or fromwhat source
is not addressed in his declaration. See Lovejoy 3/30/05
Statenent. He affirns, however, that he “did not attenpt to
pur posely deprive plaintiff Jacqueline Bottega of any claim....”
Id. § 18.

Def endants Hal stead and Lola Marine filed the instant Mdtion
to Dism ss on October 22, 2004. See Mdtion; see also Docket. On

" Wiile this was the second extension sought via a notion on
consent, counting the August 17, 2004, Stipulation (Doc. #9), it was
the third extension of the tine for Hal stead and Lola Marine to
answer, nove or otherw se respond to the action.

10



Decenber 20, 2004, Plaintiff’'s objection was filed.® See
bjection to Motion to Dismss (Doc. #28) (“Qbjection”).
Thereafter, Hal stead and Lol a Marine sought and were granted two
extensions of tinme within which to file a reply nmenorandum  See
Docs. #30, 31, 32, 33.° The reply nmenorandum was filed on
January 26, 2005. See Defendants’ Reply. That sane date
Plaintiff filed a partial opposition to Defendants’ second
request for extension. See Partial Cpposition to Mtion on
Consent (Doc. #35) (“Plaintiff’s Partial Opposition”). By the
opposition, Plaintiff sought |leave to file a sur-reply nenorandum
if the court considered certain new argunents or evidence which
Plaintiff believed Defendants intended to include in their reply.
See id. 1 4. Plaintiff's Partial Opposition was referred to this
Magi strate Judge for determ nation. See Docket entry for

2/ 11/ 05.

On February 22, 2005, the court conducted a hearing on the
Motion to Dismss and on Plaintiff’s Partial Qpposition. See
Docket. During the hearing, Plaintiff’s counsel agreed to the
di smi ssal of all clains against Hal stead. See Tape of 2/22/05
hearing; see also Plaintiff’s Mem at 10 (stating that Plaintiff
“agrees to discontinue all clains against defendant;, Hal stead
i ndi vidually”).

Plaintiff’s counsel argued that Lola Marine had failed to

8 In the interest of brevity, hereafter the court does not
recount all the extensions which were requested by the parties in
connection with the instant Mdti on.

° The notions seeking these extensions have prolix titles. See,
e.g., Mdtion on Consent for: 1) an Extension of Tine to and I ncl udi ng
February 1, 2005,, in which to File a Reply to Jacqueline Bottega's
Opposition to De%endants’ Mbtion to Dismss, Dated Decenber 17, 2004,
to Defendants WIliam B. Hal stead and Lola Marine, Ltd.’s Mdtion to
Dismiss, and 2) to File a Reply Brief in Excess of the Five (5) Page
Limt Contained in General Order #2002-01 No.2 (Doc. #32)
(“Defendants’ 1/20/05 Mdtion on Consent”). Consequently, the court
identifies these motions in the text by docunent nunmbers and not by
title.

11



establish that the S/V LOLA was under a dem se or bareboat
charter on the date of Plaintiff’s injury. See Tape of 2/22/05
hearing; see also Plaintiff’s Mem at 4-8. Plaintiff’s counsel

al so contended that Lola Marine' s insurer, Atlantic Mitual, had
affirmatively represented in witing to himthat it was
Plaintiff’s Jones Act enployer and that Lola Marine had not
informed himof the existence of the bareboat charter until after
the statute of limtations had run. See Tape of 2/22/05 hearing.
Because of this, Plaintiff’s counsel argued that Lola Marine
shoul d be estopped fromdenying that it was Plaintiff’s enpl oyer
on August 18, 2001, and requested perm ssion to file a nmenorandum
addressing the estoppel issue. See id. Lola Marine s counsel
opposed this request, noting that Plaintiff could have raised
estoppel inits original response to the Mdtion. See id.

The court took both notions under advisenment and indicated
that it would rule shortly on Plaintiff’s Partial Opposition,
either granting or denying Plaintiff’s request to file a sur-
reply menorandum See id. The follow ng day, February 23, 2005,
the court issued an order, granting Plaintiff’s request that she
be allowed to file a nmenmorandum regardi ng est oppel and all ow ng
Lola Marine thereafter to file a response. See Order Granting in
Part Plaintiff’'s Partial Opposition to Mdtion on Consent (Doc.
#38) (“Order of 2/23/05”). 1In the Order of 2/23/05, the court
recounted the facts (all of which have been stated in this Report
and Recommendati on) which caused it to grant Plaintiff’s request.
See Order of 2/23/05 at 1-3. The court found that those facts
were sufficient to raise the issue of estoppel in this action.
See id. at 3-4 (citing Garcia v. Peter Carlton Enters., 717
F. Supp. 1321, 1326 (N.D. IIl. 1989) (“Estoppel principles
ordinarily apply in cases in which a defendant know ngly all ows

or actually msleads a plaintiff into thinking it has sued the
proper entity and the defendant appears ready to defend itself,

12



but after the statute of limtations runs the defendant suddenly
claims it is not the party to be sued.”); Conradi v. Boone, 316
F. Supp. 918, 921 (S.D. lowa 1970)(finding that plaintiffs’ claim
of equitable estoppel presented genuine issues as to certain

material facts and that a trier of fact could conclude that
def endants were estopped from asserting the bar of the statute of
limtations based on conduct of one of defendants’ insurers)).

On March 16, 2005, Plaintiff filed her menmorandum regardi ng
estoppel. See Plaintiff’s Second Mem (Doc. #43). Lola Marine
filed its reply nmenorandumon April 1, 2005. See Defendant’s
Reply Menmorandum in Support of Mdtion to Dismiss (Doc. #44)
(“Lola Marine’'s Reply”). After receiving these nmenoranda, the
court issued a Scheduling and Briefing Order (Doc. #46), setting
May 11, 2005, as the date for a hearing on the question of
whet her Lola Marine “shoul d be estopped from asserting any
defense that it was not Plaintiff’s enployer.” Scheduling and
Briefing Order at 1. The court also directed Lola Mrine and
Plaintiff to address certain questions which were posed in the
order. See id. at 1-3.

Lol a Mari ne sought and was granted a conti nuance of the My
11, 2005, hearing, which was rescheduled for June 8, 2005. See
Motion on Consent for Rescheduling of the Hearing Presently
Schedul ed for May 11, 2005,, at 2:00 P.M (Doc. #47); Oder
Granting Motion to Reschedul e Hearing (Doc. #48). On May 9,
2005, Lola Marine filed its response to the questions posed in
the Scheduling and Briefing Order of April 20, 2005. See Lola
Marine’ s Response Brief (Doc. #49). Plaintiff’s response to
t hese questions was filed on May 19, 2005. See Plaintiff’s
Menorandum i n Response to the Questions Put Forth by the Court in
the Briefing and Scheduling Order of April 20, 2005 (Doc. #50).

On June 8, 2005, the court conducted a further hearing on
the Motion and heard argunents regardi ng estoppel. See Tape of

13



6/ 8/ 05 hearing. Thereafter, the court took the Mtion under
advi senent .
Standard of Review

The Motion seeks dism ssal pursuant to Rule 12(b) (1) and,
alternatively, Rule 12(b)(6). A trial court nmay consider
extrinsic materials in passing upon a notion to dism ss pursuant
to Rule 12(b)(1) without converting it into a notion for summary
judgnent. See Dynamic |Inmage Techs., Inc. v. United States, 221
F.3d 34, 37 (1t Cr. 2000); see also Gonzalez v. United States,
284 F.3d 281, 288 (1%t Gr. 2002)(“Wile the court generally may
not consider materials outside the pleadings on a Rule 12(b) (6)

nmotion, it may consider such materials on a Rule 12(b)(1)
notion.”).

When matters outside the pleadings are considered by the
court in passing upon a notion to dism ss pursuant to Rule
12(b)(6), the notion is to be treated as one for summary
judgnment. See Fed. R Civ. P. 12(b). Al though the court did not
expressly state that to the extent the Mtion seeks dism ssal
pursuant to Rule 12(b)(6) it would be treated as a notion for
summary judgnent, Lola Marine has suffered no prejudi ce because
the summary judgnment standard is nore favorable to Lola Marine
than the Rule 12(b)(6) standard. See Burrell v. Hanpshire
County, 307 F.3d 1, 9 (1%t Gr. 2002)(noting the nore |enient
standard for dism ssal of clains under Rule 12(b)(6) in

conparison to sunmary judgnent). Furthernore, Lola Marine

recei ved copies of the materials outside of the pleadings, it has
had the opportunity to respond to them and it has not
controverted the accuracy of the docunents fromits insurer?®
which give rise to Plaintiff’s claimof estoppel. Cf. Ml donado

1 Those docunents are: the July 1, 2003, fax from M. Smieya to
Attorney Krasin, the May 24, 2004, letter fromM. Smieya to Attorney
Varughese, and the July 9, 2004, letter fromM. N xon to Attorney
Edel man.

14



v. Dom nguez, 137 F.3d 1, 5-6 (1%t Cir. 1998)(stating the “Muody
exception” to the rule that the district court nust notify

parties of an intent to convert a 12(b)(6) notion to a notion for
summary judgnent: “when a district court fails to give express
notice to the parties of its intention to convert a 12(b)(6)
nmotion into a notion for sunmary judgnent, there is no reversible
error if the party opposing the notion (1) has received nmaterials
out si de the pleadings, (2) has had an opportunity to respond to
them and (3) has not controverted their accuracy.”)(citing Mody
v. Town of Weynouth, 805 F.2d 30, 31 (1t Gr. 1986)).

Accordingly, the court applies the standard for summary judgnent.

Summary judgnent is appropriate where “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party

is entitled to a judgnent as a nmatter of law.” Kearney v. Town
of Wareham 316 F.3d 18, 21 (1 Cr. 2002)(quoting Fed. R G v.
P. 56(c)). “*A dispute is genuine if the evidence about the fact

is such that a reasonable jury could resolve the point in the
favor of the non-noving party. A fact is material if it carries
with it the potential to affect the outcome of the suit under the
applicable law.’” Santiago-Ranps v. Centennial P.R. Wreless
Corp., 217 F.3d 46, 52 (1%t Gr. 2000)(quoting Sanchez v.
Al varado, 101 F.3d 223, 227 (1%t Gr. 1996)).

In ruling on a notion for sumary judgnent, the court nust

exam ne the record evidence “in the light nost favorable to, and
drawi ng all reasonable inferences in favor of, the nonnoving
party.” Feliciano de la Cruz v. El Conqui stador Resort & Country
Cub, 218 F.3d 1, 5 (1t Cr. 2000)(citing Ml ero-Rodriguez v.
Ponte, Inc., 98 F.3d 670, 672 (1% Cr. 1996)). “[When the
facts support plausible but conflicting inferences on a pivotal

issue in the case, the judge nmay not choose between those
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i nferences at the sunmary judgnent stage.” Coyne v. Taber
Partners I, 53 F.3d 454, 460 (1t Gr. 1995). Furthernore,
“[s]unmary judgnment is not appropriate nerely because the facts

of fered by the noving party seem nore plausible, or because the
opponent is unlikely to prevail at trial. |[If the evidence
presented is subject to conflicting interpretations, or
reasonable nmen mght differ as to its significance, sumrary
judgnment is inproper.” Gannon v. Narragansett Elec. Co., 777 F
Supp. 167, 169 (D.R 1. 1991)(citation and internal quotation
mar ks om tted).

Det erm native |ssue

Lol a Marine contends that the S/V LOLA was under bareboat
charter at the tinme of Plaintiff’s injury and that the charterer,
Kaenpfer, enployed the crew, including Plaintiff, and assunmed al
of the owner’s obligations for negligence under the Jones Act and
for maintenance and cure and for unseaworthi ness under the
general maritine |law. See Defendants’ Mem at 4-9.

Consequently, according to Lola Marine, no factual predicate

exi sts to support subject matter jurisdiction over any of
Plaintiff’s clainms, and they should be dism ssed pursuant to Fed.
R GCv. P. Rule 12(b)(1). See id. at 10-13. Alternatively, Lola
Mari ne seeks dism ssal pursuant to Rule 12(b)(6) for failure to
state a clai mupon which relief can be granted. See id. at 13-
15.

For the purpose of deciding the instant Mtion, the court
finds it unnecessary to determ ne whether the vessel was under
bar eboat charter on the date Plaintiff was injured and whet her
the charterer assuned all of the obligations of Lola Marine for
negl i gence under the Jones Act, and for maintenance and cure and
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for unseaworthiness under the general maritine law.'* This is
because a trier of fact could conclude fromthe evidence in the
record that Lola Marine is estopped fromdenying that it was
Plaintiff’s enpl oyer under the Jones Act and under general
maritime law. Cf. Schrader v. Royal Caribbean Cruise Line, Inc.,
952 F.2d 1008, 1014 (8" Cir. 1991)(reversing grant of summary
judgment and finding that the estoppel issue presented a triable

guestion of fact where reasonabl e persons could differ as to

whet her defendant corporation actually msled plaintiff and as to
whet her plaintiff was sufficiently diligent to deserve the
benefit of equitable estoppel); Conradi v. Boone, 316 F. Supp.

918, 921 (S.D. lowa 1970) (denying notion for sunmary judgnent
where court found that plaintiff’s clains of estoppel presented
genui ne issues as to certain material facts and that a trier of
fact could conclude that defendants were estopped from asserting
statute of limtations bar). The reasons the court reaches this
concl usi on are expl ai ned bel ow.

Equi t abl e Est oppel

Equitabl e estoppel is a judicially-devised doctrine
whi ch precludes a party to a lawsuit, because of sone
i nproper conduct on that party’' s part, fromasserting a
claim or a defense, regardless of its substantive
validity. Courts invoke the doctrine when “one person
makes a definite msrepresentation of fact to another
person having reason to believe that the other will rely

1 Although the court has concluded that it need not determ ne
whet her the S/V LOLA was under bareboat charter on the date Plaintiff
was injured and whether as a result of that charter Plaintiff was on
that date an enpl oyee of Kaenpfer, the court observes that the two
document s which Lola Marine cites as proof of the charter and of
Plaintiff’s status as an enpl oyee of Kaenpfer, the Yacht Charter
Agreement and the Yacht Enpl oynent Agreenent, do not identify
Plaintiff as part of the crew In fact, Plaintiff’'s nane is
conspi cuously absent fromthe Yacht Charter Agreenment which states
that “the crew shall conprise of the follow ng: Captain: Robert Edgar
Chef : Mat e/ Stew
Yacht Enpl oynent Agreenent | 2.
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upon it and the other in reasonable reliance upon it”
acts to his or her detrinent. Rest at enent ( Second) of
Torts 8§ 894(1) (1977).

Thus, the party claimng the estoppel nust
have relied on its adversary’ s conduct “in
such a manner as to change his position for
the worse,” and that reliance nust have been
reasonable in that the party claimng the
estoppel did not know nor should it have known
that its adversary’s conduct was m sl eadi ng.
See Wl ber National Bank v. United States, 294
U S. 120, 124-125, 55 S. C. 362, 364, 79 L. Ed.
798 (1935).

Heckl er v. Community Health Servi ces of Crawford County,
Inc., 467 U.S. 51, 59, 104 S C. 2218, 2223-24, 81
L. Ed. 2d 42 (1984).

Phel ps v. Fed. Enmergency Mgm . Agency, 785 F.2d 13, 16 (1t Gr.
1986); see also Falcone v. Pierce, 864 F.2d 226, 228 (1t GCr.
1988) (“The traditional elenments of equitable estoppel are first,

a material msrepresentation of a party who had reason to know of
its falsity; second, reasonable reliance upon the m srepre-
sentation; and third, sonme disadvantage to the party seeking to
assert estoppel fairly traceable to the m srepresentation.”);
Oxford Shipping Co. v. New Hanpshire Trading Corp., 697 F.2d 1, 4
(1t Gir. 1982)(“Traditionally, the doctrine of equitable

estoppel operates to preclude a party [who has nade

representations of fact through his words or conduct] ‘[f]rom
asserting rights which m ght perhaps have otherw se existed ..

as agai nst anot her person, who has in good faith relied upon such
conduct, and has been | ed thereby to change his position for the
wor se, and who on his part acquired sonme correspondi ng right

.... 7")(quoting Precious Metals Assocs., Inc. v. Commodity
Futures Trading Commin, 620 F.2d 900, 908 (1t Cir.1980) (quoting

2 J. Pomeroy, Equity Jurisprudence 8§ 804, at 1421-22 (3d ed.
1905)))(alterations in original).
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“I't is not necessary that the representati ons and conduct
shoul d be labelled [sic] as fraudulent in a strict |egal sense or
that they were made or carried on with an intention to m sl ead
the plaintiff.” Bergeron v. Mansour, 152 F.2d. 27, 30 (1t Cr.
1945); accord C auson v. Smith, 823 F.2d 660, 663 n.3 (1%t Gr.
1987) (“For an estoppel to arise, ‘it is not necessary that the

defendant intentionally m slead or deceive the plaintiff, or even
intend by [his] conduct to induce delay.’”)(quoting Bonba v. WL.
Bel videre, Inc., 579 F.2d 1067, 1071 (7'" Cir.1978))(alteration
inoriginal). A person “my be ‘estopped from denying the

consequences of his conduct where that conduct has been such as
to induce another to change his position in good faith or such

that a reasonable man would rely upon the representations nade.
G auson v. Smth, 823 at 662 (quoting Bergeron, 152 F.2d at 30).

By their very character, clains of estoppel tend to be
case-specific. The nature of the representati ons and of
t he conduct of the defendant are of crucial significance
in determ ning whether the plaintiff is to be allowed to
invoke this equitable principle .... Sonme definite,
unequi vocal behavior nmust be shown--conduct fairly
calculated to mask the truth or to lull an unsuspecting
person into a fal se sense of security. Equal Iy, it nust
be denonstrated that the party seeking to enforce an
estoppel relied to his detrinment on the interdicted
behavi or.

G auson v. Smth, 823 F.2d 660, 663 (1% Gr. 1987).
Application of Law to Facts

Atrier of fact could find that the el enents required for
traditional estoppel are present in this case. Plaintiff clains
that M. Smeya told her that she was enpl oyed by Atlantic
Mutual s insured. See Bottega 3/9/05 Decl. § 4. Since Atlantic
Mutual s insured was Lola Marine, see Lovejoy 1/21/05 Statenment ¢
4, M. Smeya s statenent, if nade, constituted a definite
m srepresentation of fact. It is undisputed that M. Sm eya nade
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the sane statement in his July 1, 2003, fax to Attorney Krasin.
See Plaintiff’s Second Mem, Att. 3 (“Ms. Bottega was a Jones Act
Seaman at the tine of her enploynment with our insured.”).

Addi tionally, Attorney Edelman clains that M. Sm eya and Nancy
Ni xon nade the sanme or simlar statenents during conversations
whi ch they had with himregarding settlenment of Plaintiff’s
clains.' See Edelman Decl. T 2 (“l was told, by the insurance
carrier’s representatives, that defendant, Lola Marine Ltd., was
Ms. Bottega’s Jones Act enployer with regard to the injuries she
sustai ned on August 18, 2001 ...."); id. T 3 (“As late as July 9,
2004;,, | spoke with Nancy Nixon with regard to this claim At
that time Ms. N xon acknow edged that the insured was Ms.
Bottega' s Jones Act enployer ....").

A trier of fact could find that Lola Marine’s insurer,
Atlantic Miutual, had at |east three reasons to believe that
Plaintiff would rely upon the statenents that she was enpl oyed by
its insured. First, the alleged oral statenents were nmade by
Atlantic Mutual’s agents, M. Smeya and Ms. Nancy Ni xon of
Walters Nixon, to Plaintiff or Plaintiff’s counsel. See Bottega
3/9/05 Dec. 1 4; Edelman Decl. Y 2-3. Second, the witten
statenents, see Plaintiff’s Second Mem, Att. 3, 8, 9, which are
apparently undi sputed, were sent to Plaintiff’s counsel. Third,
Atl antic Miuitual nmade paynents to Plaintiff from Septenber 2001 to

2 M. Snieya disputes that he told Attorney Edel man that Lol a
Marine was Plaintiff’'s Jones Act enployer with regard to the injuries
she sustained on August 18, 2001. See 28 U.S.C. 81746 Statenent of
Mark Sm eya (“Smieya 3/30/05 Decl.”) 1 5 (“That | at no tine told
Jacquel i ne Bottega or her attorneys that Jacqueline Bottega was
enpl oyed by Lola Marine, Ltd.”). The Smeya 3/30/05 Decl. is
attached as an exhibit to Lola Marine’'s Reply (Doc. #44). No
affidavit has been submitted from M. N xon, disputing the statenents
attributed to her regarding the identity of Plaintiff's enployer. In
any case, the fact that Lola Marine appears to dispute the oral
statenment attributed to M. Sm eya does not prevent the court from
considering it for purposes of deciding the instant Mti on.
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at | east Cctober 2004' in apparent conformty with (and seening
confirmation of) these oral and witten statenents. See Bottega
3/9/05 Decl. T 5; see also Bottega 12/ 15/04 Decl., Ex. B at 2;
cf. Dillon v. Admral Cruises, Inc., 960 F.2d 743, 745-746 (8"
Cr. 1992)(finding that, where defendant had voluntarily paid
plaintiff’s nmedical bills, reasonable persons could differ as to

whet her defendant msled plaintiff regarding her legal situation
such that defendant woul d shoul d be estopped fromasserting tine
[imtation to bar suit).

Plaintiff’s reliance upon these statenments could be found
reasonable by a trier of fact for the sane reasons. In addition,
the foll owi ng circunstances weigh in favor of a finding of
r easonabl eness.

Plaintiff alleges that she was hired as a stewardess, see
Bottega 3/9/05 Decl. f 1, a position which would not require
famliarity with the | egal ramfications of a bareboat charter.
Plaintiff has affirmed that she neither read nor knew the
contents of the Yacht Enploynment Agreenent which she w tnessed.
See Bottega 12/15/04 Decl. 1 5. Plaintiff has declared that she
was not aware of what it nmeant for a vessel to be under a
bar eboat charter, that Captain Edgar never advised her that
during the tinme of the charter she was an enpl oyee of Kaenpfer,
that she never entered into an enpl oynent agreenment with
Kaenpfer, that Kaenpfer never inforned her that he was her
enpl oyer during the course of the charter, that she never
consented to be enpl oyed by Kaenpfer, that she never received any
salary from Kaenpfer, and that she never received a W2 Formor a
1099 Formreflecting wages paid to her by Kaenpfer. See Bottega

¥ The court uses “Cctober 2004" here (as opposed to February
2005) because after Cctober Plaintiff was on notice that Lola Marine
di sputed that it was her Jones Act enpl oyer.
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3/9/05 Decl. T 2.

Foll owi ng her injury, Plaintiff was allegedly advised by
Captai n Edgar that Lola Marine s insurance carrier, Atlantic
Mut ual , woul d be responsi ble for nmaking paynents for her
mai nt enance and cure. See id. ¥ 3. On January 23, 2004, her
attorneys requested a copy of Atlantic Mitual’s file associated
with Plaintiff’s claimand informati on about the insurance policy
pursuant to which paynments were being nade. See Plaintiff’s
Second Mem, Att. 4. Despite this request, Plaintiff’s attorneys
never received any comruni cation or correspondence from Lol a
Marine, its insurance carrier, or its attorney regarding the
exi stence of a bareboat charter prior to receiving Hal stead’ s and
Lola Marine’s notion to file a brief in excess of twenty pages on
or about Cctober 14, 2004. See Edelman Decl. § 4. Plaintiff has
decl ared that she did not know until October 15, 2004, when her
attorney was notified of the bareboard charter, that Lola Marine
di sputed that it was Plaintiff’s enployer on August 18, 2001.

See Bottega 3/9/05 Decl. | 6; Edelman Decl. § 4.

Al though Plaintiff was hired by Captain Edgar and received
paynents from Edgar Yacht Managenent, see Bottega 12/ 15/04 Decl.
Ex. A (credit advices reflecting two paynents of $2,500.00 and
one of $3,000.00 to Plaintiff), the significance of these facts
are substantially dimnished by the statenents which were
all egedly made to Plaintiff after her injury by Captain Edgar and
by the representatives of Atlantic Miutual. It is also dimnished
by the failure of Edgar Yacht Managenent to provide Plaintiff
with a W2 or 1099 form Thus, in light of all of the above
descri bed circunstances, a reasonable finder of fact could
conclude that Plaintiff did not know, nor should she have known,
that Atlantic Miutual’s statenents that she was enployed by its
i nsured, Lola Marine, were m sl eading.
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Turning to the final elenment required for traditional
estoppel, a trier of fact could also find that Plaintiff acted to
her detrinment by relying upon Atlantic Mitual’ s statenent that
she was enployed by its insured, Lola Marine. By the tine her
counsel was inforned by Lola Marine' s counsel that the S/V LOLA
was under a demi se charter to Kaenpfer and that Kaenpfer was her
enpl oyer on the date she was injured, the statute of limtations
had expired. See Modtion for Leave (Doc. #20); Bottega 3/9/05
Decl. 1 6.

Lol a Marine’s Argunents

Lol a Marine nmakes four argunments in opposition to
Plaintiff’s contention that it should be equitably estopped from
denying that it was Plaintiff’s enpl oyer on August 18, 2001. See
Lola Marine’'s Reply at 1-10. First, Lola Marine correctly notes
that equitable estoppel is “extraordinary relief” which will not
be applied unless the equities are clearly bal anced in favor of
the party seeking relief, see id. at 2 (quoting Sout hex
Exhi bitions, Inc. v. Rhode Island Builders Assoc., 279 F.3d 94,
104 (1%t Gr. 2002)), and that the party relying upon estoppel

has the burden of proving it, see id. (citing Rivera-Gnez v. de
Castro, 900 F.2d 1, 3 (1%t Gr. 1990)). Lola Marine asserts that

Plaintiff “is ‘several bricks short of the required load ....
Lola Marine’s Reply at 2 (quoting R vera-Gonez v. de Castro, 900

F.2d at 3). However, all that Plaintiff nmust do at this juncture
is denonstrate that a trier of fact could reasonably find that
Lol a Marine should be estopped fromdenying that it was
Plaintiff’s Jones Act enployer on August 18, 2001. Plaintiff has
made this show ng.

In the course of this initial argument, Lola Marine cites an
unpubl i shed First Circuit opinion for the proposition that “the
party to be estopped nust have had an ‘i nproper purpose’ or
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‘constructive know edge that its conduct was deceptive [ Ronero-
Villanueva v. Puerto Rico Elec. Power Auth., 112 Fed Appx. 74,]

78 [2004 U.S. App. LEXIS 21350 (1t Cr. Cct. 14, 2004)].” Even
if the court were to overlook the fact that this opinion is

unpubl i shed'* and that the proposition urged by Lola Mrine
appears to be at odds with | anguage in Causon v. Smth, 823 F.2d
660, 663 n.3 (1% Gr. 1987)(“For an estoppel to arise, it is not
necessary that the defendant intentionally m slead or deceive the

plaintiff, or even intend by [h]is conduct to induce delay.”)
(alteration in original)(internal quotation nmarks omtted), and
Bergeron v. Mansour, 152 F.2d 27, 30 (1%t Gr. 1945)(“It is not
necessary that the representations and conduct ... be ... made or

carried on with an intention to mslead the plaintiff.”), a
reasonable trier of fact could find that Lola Mrine had
constructive know edge that the statenents and conduct of its
agent and insurer, Atlantic Miutual, relative to Plaintiff and her
attorneys, were deceptive. Although Lola Marine suggests that

“ Rule 32.3 of the Local Rules of the United States Court of
Appeal s for the First Circuit provides in part:

Rule 32.3. Citation of Unpublished Opinions

(a) An unpublished opinion of this court may be cited in this
court only in the foll owing circunstances:

(1) When the earlier opinion is relevant to establish a fact
about the case before the court

(2) Oher circunmstances. G tation of an unpublished opinion
of this court is disfavored. Such an opi nion nay be cited only
if (1) the party believes that the opinion persuasively
addresses a material issue in the appeal; and (2) there is no
publ i shed opinion fromthis court that adequately addresses
the issue. The court wll consider such opinions for their
persuasi ve val ue but not as binding precedent.

1°t Cir. R 32.3 (bold added).
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Atlantic Mutual did not “deceitfully msguide [P]laintiff,” Lola
Marine's Reply at 2 (citing Rivera-Gonez v. de Castro, 900 F.2d
1, 3 (1 Cr. 1990)), because it was “never aware of the entire

[ panoply of relevant] facts until the statute of limtations
expired; i.e., it was not able to procure a copy of the bareboat
charter with J.W Kaenpfer until Septenber 30, 2004,” Lola
Marine's Reply at 2 (quoting Rivera-Gnez v. Castro, 900 F.2d at

3)(alteration in original)(internal quotation marks omtted),
Lola Marine’s focus is msdirected. The party Plaintiff is
seeking to estop is Lola Marine, not Atlantic Miutual. It is Lola
Marine’ s know edge which counts in determ ni ng whet her the
conduct of its agent and insurer, Atlantic Miutual, was deceptive.
Lola Marine was fully aware of the existence of the charter since
at least July 19, 2001, when Hal stead executed the charter on
behal f of Lola Marine. See Halstead Decl., Ex. A (Yacht Charter
Agreenent). Thus, Lola Marine was fully aware of the entire
panoply of relevant facts surrounding the charter during the
entire time the statute of limtations was running.

Mor eover, even if the court were to focus only on the
knowl edge of Atlantic Miutual, Atlantic Miutual |earned of the
charter at |least two days prior to the expiration of the statute
of limtations, but took no action to notify either Plaintiff or
her attorneys of this critical information. “Silence ... can be
the basis for estoppel where there exists a duty not to remain
silent as where the circunstances require one to speak | est such
silence woul d reasonably m slead another to rely thereon to his
detriment.” Southex Exhibitions, Inc. V. Rhode |Island Builders
Assoc., 279 F.3d 94, 104 (1%t Cr. 2002)(quoting Schiavulli v.
Sch. Comm O Town of N. Providence, 114 R I. 443, 334 A 2d 416,
419 (R 1. 1975)).

Lol a Marine’s second argunent is that equitable estoppel
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does not apply to statenents or adm ssions of |egal conclusions.
See Lola Marine’'s Reply at 3. Lola Marine asserts that “[t]he
gravanen of plaintiff’s estoppel claimis that her attorneys were
told she was a Jones Act enpl oyee of Lola Marine,” Lola Marine’s
Reply at 3, and that “this ... is nmerely a conclusion of |aw”
id., and as such cannot be the basis for an estoppel, see id.
(citing, inter alia, Mssissippi Power & Light Co. v. Pitts, 181
M ss. 344, 358-59 (Mss. 1938), 28 Am Jur.2d, Estoppel and

Wai ver, 852 at 663-64, and Chicago, RI. & P. Ry. Co. v. Sawyer,
176 Okl . 446 (Okl. 1936)). The short answer to this argunent is
that Plaintiff seeks to have Lola Marine estopped from denying

that it was Plaintiff’s enpl oyer on August 18, 2005. \Whet her
Lola Marine enployed Plaintiff is a question of fact.

Lola Marine asserts in a footnote that “[a]t no tinme did the
underwriter [Atlantic Miutual], either in witing or verbally,
ever tell plaintiff Jacqueline Bottega or her attorneys that
def endant Lol a Marine, Ltd. was Jacqueline Bottega s enpl oyer.”
See Lola Marine’'s Reply at 3 n.1 (citing Sm eya 3/30/05 Decl.).
However, this contention is directly disputed by Attorney
Edel man, see Edelman Decl. § 2, and at least inplicitly disputed
by Plaintiff, see Bottega 3/9/05 Decl. Y 4, 6. Additionally,

M. Smeya stated in his July 1, 2001, fax to Attorney Krasin
that “Ms. Bottega was a Jones Act Seaman at the tine of her

enpl oynent with our insured.” Plaintiff’s Second Mem, Att. 3.

It has been stipulated that Lola Marine was the naned insured on
this insurance policy. See Defendants’ Reply, Ex. B ("“Lovejoy
1/21/05 Statenent”) § 4 (“1 agreed to stipulate ... that Lola
Marine, Ltd. was the named insured on a marine insurance policy

i ssued by Atlantic Miutual |nsurance Conpany ...."). @Gven this
stipulation and the statenent in M. Smeya’ s July 1, 2001, fax,
Lola Marine puts too fine a point on it in claimng that Atlantic
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Mutual did not tell Plaintiff that Lola Marine was her enpl oyer.
The third argunment advanced by Lola Marine is that Plaintiff
had knowl edge or the neans of know edge concerni ng her enpl oynent
and cannot be heard to claimestoppel due to her |ack of proper
diligence. See Lola Marine's Reply at 4 (citing Fal cone v.
Pierce, 864 F.2d 226, 231 (1%t Gr. 1988)(“If, at the time when
he acted;,; [the party claimng the benefit of the estoppel] had

knowl edge of the truth, or had the means by which wth reasonable
diligence he could acquire the know edge so that it would be
negli gence on his part to remain ignorant by not using those
means, he cannot claimto have been m sled by relying upon the
representation or conceal nent.”)(quoting 3 J. Ponmeroy, Equity
Jurisprudence § 810, at 219))(alteration in original). Lola

Mari ne asserts that:

plaintiff had the same nmeans of know edge as did
defendants as to the status of her enploynent. |ndeed,
she acted as witness to the bareboat charter and one page
Yacht enpl oynent agreenment. Sinply put, she shoul d not
now be heard, at the “eleventh hour,” to claimlack of
know edge of a one-page docunent, which was clearly
| abel ed, placed under her very nose.
Lola Marine’'s Reply at 5.
The court disagrees with the assertion that Plaintiff had
t he sane knowl edge as Lola Marine. Plaintiff was not given
copies of the charter and enpl oynent agreenents, whereas Lol a
Marine, as a party executing these docunments, presunably received
copies or originals. Moreover, the basis for Lola Marine's
contention that Plaintiff “acted as witness to the bareboat
charter,” Lola Marine’s Reply at 5, is not clear to the court.
The Yacht Charter Agreenent does not reflect that Plaintiff
witnessed it. See Yacht Charter Agreenent. To the contrary, it
reflects that it was witnessed by Captain Edgar and a person

other than Plaintiff. See id. at 5; see also Yacht Enpl oynent
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Agreenment. Even if Plaintiff had witnessed it, the Yacht Charter
Agreenent is a five page docunent, containing single spaced

par agraphs of rather small print. See Yacht Charter Agreenent.
It is not reasonable to believe that a person acting as a nere
witness to the execution of such a multipage docunent woul d have
any significant know edge of its contents.

Wil e the Yacht Enpl oynent Agreenent consists of one page,
it also has multiple paragraphs, and the print, although | arger
than that on the Yacht Charter Agreement, is still relatively
small. See Yacht Enploynment Agreenent. It is simlarly
unreasonable to believe that a person being asked to witness the
execution of this docunent would read its contents. Also, as
previ ously noted, although the name of Captain Edgar was entered
on the Yacht Enploynent Agreenent, Plaintiff’s name was not.?*®
Thus, even if Plaintiff read the form it would not have
necessarily informed her that she was part of the crew being
enpl oyed pursuant to it. |Indeed, the opposite conclusion seens
nor e reasonabl e.

The court al so has already determ ned, see discussion supra
at 21-23, that a reasonable finder of fact could concl ude that
Plaintiff should not have known that Atlantic Miutual’s statenent
that she was enpl oyed by its insured was m sl eading. Thus, the
court rejects Lola Marine’s third argunent that Plaintiff cannot
be heard to clai mestoppel because of her alleged |ack of proper
di li gence.

Lola Marine’s fourth argunment is that “no i ssue of fact
prevents this court fromgranting Defendants’ Mtion to Dismss.”
Lola Marine’s Reply at 6. The court disagrees. The follow ng
facts, which are relevant to determ ning whether Lola Mrine
shoul d be estopped fromdenying that it was Plaintiff’s enpl oyer

15 See n. 11.
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on August 18, 2001, are in dispute. Plaintiff clainms that M.
Sm eya advi sed her that she “was a Jones Act seaman enpl oyed by
their insured,”'® Bottega 3/9/05 Decl., but M. Snmieya denies
that he told Plaintiff that she was enpl oyed by Lola Marine, see
Sm eya 3/30/05 Statement § 10. Attorney Edel man clains that he
had numerous conversations with M. Smeya and Ms. Nixon and that
he was told by the insurance carrier’s representatives
(presumably referring to M. Smeya and Ms. N xon) that
“defendant, Lola Marine Ltd., was Ms. Bottega's Jones Act

enpl oyer with regard to the injuries she sustai ned on August 18,
2001 ....” Edelman Decl. T 2. M. Sm eya denies maki ng such a
statenent. See Sm eya 3/30/05 Statenent | 10.

In addition, the following matters, while not in dispute,
call out for further clarification. |In response to a question
posed by the court, see Scheduling and Briefing Order (Doc. #46)
at 2-3, Lola Marine has stated that “Atlantic Mutual m stakenly
made paynments to [Plaintiff] because it believed, up until the
time it actually was provided with a photocopy of the bareboat
charter policy, that she was enployed by WIlliam B. Hal stead,”
Lola Marine’s Response Brief at 2. Lola Marine does not explain
what caused Atlantic Mitual to harbor the m staken belief that
Plaintiff was enployed by Halstead. D d Halstead notify Atlantic
Mutual of Plaintiff’s clain? If so, what did he say about it and
about Plaintiff’s enploynent status? Did Hal stead notify
Atl antic Mutual of the bareboat charter? |If yes, when? If it
was not until August of 2004, what accounts for the del ay?
Lastly, Edgar Yacht Managenent, which Lola Marine contends was
Plaintiff’s enpl oyer when the vessel was not under bareboat

' It has been stipulated that Lola Marine was the named i nsured
on the policy of insurance issued by Atlantic Miutual. See Lovejoy
1/ 21/ 05 Statenent § 4.
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charter, has alleged that Plaintiff was in the enploy of Lola
Marine. See Answer and Cross-C ai mof Edgar Yacht Managenent,
Inc. (Doc. #17) at 7. This directly contradicts Lola Marine's
contenti on.

G ven the factual disputes and other matters warranting
clarification, the court cannot find as a matter of |aw that no
estoppel could exist here. Wiile “'estoppel becones a question
of |law appropriate for summary judgnent when facts are not in
di spute,”” Lola Marine’'s Reply at 7 (quoting Gsborn v. Princess
Tours, Inc., 1996 U S. Dist. LEXIS 22436, at *11 (C.D. Cal. Feb.
5, 1996), here sufficient facts are in dispute that the issue of

estoppel is not susceptible to resolution as a matter of |aw
Concl usi on

For the reasons stated above, | recommend that the Mtion to
Di smss be granted as to Defendant Hal stead and denied as to Lola
Marine. Any objections to this Report and Recommendati on nust be
specific and nmust be filed with the Cerk of Court within ten
(10) days of its receipt. See Fed. R Cv. P. 72(b); D.R I
Local R 32. Failure to file specific objections in a tinely
manner constitutes waiver of the right to review by the district
court and of the right to appeal the district court’s decision.
See United States v. Val encia-Copete, 792 F.2d 4, 6 (1 Cr.
1986); Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605
(1t Cir. 1980)

DAVID L. MARTIN
United States Magi strate Judge
July 21, 2005
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